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Abstract

o

Legalization has been called a major trend in American public life. Yet
it i1s a phenomenon that is conceptually unclear and little understood in the way
it affette the institutions on which it comes to operate.

In this paper we look at spccial education, the subject of major federal
legislation in 1975, namely the Education for All Handicapped Children Act, .
We cxamine that legislatfon; the process leading to its passage and implementa- )
tion as a case study in legalimtiion. We outline our understanding of the
concept of legalization and its motivations, and analyze how it has come power-
fully to shape this policy area. We then discuss the effects of legalization
on the institutions into which it is introduced, in this case the education
system, looking both at the use of the due process procedures and the wider
contextual setting of legalization in the education sphere.
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"INTROPUCTION T . :

by

American public polic;. has recently wxgnesséd + the -\

v " legalization of a host of 1ssues previously left to polltical-or,
(4

professional solution.l. The declaration of substantive rights

coupled with reliance on law-like procedures, has become a

charagteristic way of framing policy. While legalization has

-

heen~studied 1n a numbqg of contexts - indust:x'y'2 Tegulation,%
£ 4 >

- -

education,® and race relations® among them - we:lack a precise

~specification of what the’ term legal1i&£10n means, how it comes °

-

to dominate an area of policy, and its effects in ‘various

contexts.b <

- This article Contributes to the understanding of these

. 1ssues by focusing on sbectal educhtgon policy. The capstone of

PR

.the policy 1s the FEducation for All Handicapped Children Act .
|

1975, cowmonly referred to asj Public Law 94;148' (PL 94-142)7\

~

Perhaps more than any .other law, that Act imposed the forms of
law on exi1sting 6rganizations - schools -’whiqh have hitherto

\
relied on other bases for decision maklng.g. The genesis of the.

1975 federal 'special education legislation is to be found in the

.

activities of special education interest groups during the

preceding two decades." The development of. legalization

commenced with the ' struggle tol have the. claims of the

Y
- ]

handicapped,ingtially defined in the political arena, reébgnized

as rights. During the 1960s, in the atmosphere of the civil

rights movement and the War on Poverty, the movement shifted ‘its

~

attention from the political—sphere ¢to the courts, wresting from

2

the judicirary’ legal recognition ,0f those rights under the

4 e
Constitution. Acknowledgement by the courts marks the end of the

) “ .

¢
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- first 'stage ot the legalization wf special education policy.
by ( -

- - ¢ .

»

Rights cost money. Court-mandated 'rights generated

- . N -

pressures on state governments for new funding and this in turn

: , * :
led states to demand findncial- assistance from the (federal

’ L 4

.government. Py .thestime tHe 1ssué of special education rBached - . = -
the federal 1level, however, court pronouncements had already

importantly shaped 1its contours: Later policy decisions bore

the mark of those 1nitial formulations. ° Thé ‘lngL? of

.- ' legalization carried through - into the more political phases of“ *

@".

polxcy:'maklng, constrainirng some pol{cy -options, . preéludlng

. others and suggesting measures compatible with the legal ideas ' ,
« D% - *

alreadv contain2d in the court decisions. As a result, ‘PL 94~
(=4 - ~

142 emerged with & full set of due process procedures premisaed on

thé right to free apppoﬁriate !puhlic education for all .

-

handicapped children which had bheen enunciated by the ‘courts. CW
Congress elaborated this right by means of a quasi-contractual?

device known as the individualized education . plan (IEP), a :
written document to be ‘developed jointly by parents and educators

& sa
for each child. The integrity of thils process was protected by a

of appeal from that heat&qg. These anewﬂmheﬁ concept§ﬂwqu
p%gqedures we refer to when\&é speak of 1egaf¢id¥&on of spbéiga
gduqafion. .

- Sbec1a1 education 1s an 1deal case from which to mount a

right to a hearing 1f the parents were dissatisfied, and a right

study of legalization. From.the first articulated claims to.'the |
- recoganition: of the rights of the handicapped to educgtlon, the
development of the policy at the federal Tevel, and the

impleméntation of that policy in schools, we can trace <the

-

2 . .
- 1(’} ,‘. -
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evoidtiom’og.the phenomenon and analyze the hpproprgatenésé of

-~

< this styld of pelicy makxné to 1its boliqy, setting. Before

undertaking that analysis, jhowever, a ‘fuller treatment of the
-, process we h?ve characterized as legalization, comparing it to
. : . * » A »

E

other policy making styles, 1s in order.

.
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LEGALIZATION Lot :

.socral and political culture whfch 1s said to rely. more:

heavily on lega& ways of doing things 'than, say, 1ts closest

) government and bhe courts charactertze publlc pollcy.

'legal technlques such as written agreements and court-like |

procedures to enforce andq.protect rrghts* ‘This form of

-develophenf of principles through the mechanism of

* v

Legal:.za.t:.on is only one of several modes of givipg

substance to a policy obJecxlveg and one which, at least io
- .
the fully developed form 1t takes 1n.P§ 94}142, is.fairly

new to policy makihg « in Ehe. Uni;ed Stafes. It s

nonetheless a style close to the mainstream of American

- .

cultural\ forebear. England, where paternallsm,

administrative dlsétetlon'and .a hands aff, atpltude by the
10 °

The characterlst1c features of legallzatlon anlude a

[ 4

focus. on the 1nd1v1dua1 as the bearer of rights, the use of

legal concepts and modes of reasonlng, and the prov1s1on of

. .

’

policy maklng borrows its concepts and forms hoth ﬁrom

~

publ1c law (for 1nstance. due process) and private law (the

written agreemgnt, for example), 1mport1ng them xnto the

delivery, of public serv1ces. PL 94~ 142 comes shot through

with legal cohceptsgaﬁd procedﬂfes: the notioﬁ of right orh
: . )

entitlemunt; the quasxlcontractual IHP'meetlng in which th

right 1is eldborated; _ the pvovision of due process

s . 1 v

guaranfees and’ appeal procedures; and, implicitly, 'the

EN o

-

precedent. . : .

’ 3 .
A preference for legalization- 1is premised on the

3
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. classically liberal bhelief that individuals, and not the

orzanization charged with delivering a good or service, can

6ést*safeguard—%he%puoun,4nrnquts.. Paradoxically, the very

'

fact that the {nd1v1dual has not been ;n effective self-
gua,dian lS' the rationale for offering him or her the
resources of the state, thus empowering the individual to
pursue Ehxf interest. The individuals to he entitled cannot
attain the policy goal unaided, éi?her bécause of i%l-will
on the part of the service provxder,\pr absence of consensus

. \
petween them and the service delaverer on the goal to be’

b . o

achieved.
. Leg&lizatxon also betokens a mlétrust of other forms of
accountahility, particularly accountability based on

s {

: bureaucratic norms of fairness. using statistical tests
‘across .classes of affected 'people.lnstead it defines ’

2 accountability 1in 1ndividual terms: & person polices his of
her own 1nterests. Indivx&ual accountabil{ty also implies

singling out a party résponsible for malfeasance 1in a way

that group compliance procedures do not. Finding that biack

or Hispanic children are disproportxonately represented 1in

special education classes in a school‘system, for example,
does not involve nominating given»indlviduals-as responsible
tor that" situation. Tﬁis anonymity stands fn macked
. c@ntrast to due process procedures"based on written
agreements, which nohlnate specific individuals as
defendants.  In the case of speéial educaéion these -
individuals wil; usually 1nélude the special education

teacher and the director of special education. This type of




accountability threatens notions of professional expertise-

and professional discretion. The empowerment of consumers

may well alienate key personnel 1n service deli%ering
organizations such as schools.

The aprbatxons underlying legalization 1include a
desire for principled decision making, minimization of
arbitrariness, and a concerﬂ for A the rights of the
individual. In an extreme case,where an organization is
frozen 1nto traditional ways of doing things, legalization
as ¢ form of shock treatment may be necessary to bring about
a reorieatation of goals and priorities. This may entail
changes 1n the power relations between clients and service
providers and, as 1in the case of. special education, may
involve rearrcangement of stgtus positions within the
hierarchy of the delivery agency. . At the. same time the
dangers of the, approach should not be mlnimiged. One
danger, already note&, 1s that professionals 1n key
positions may bhe alienated. More generally, lggalization
may be transformed 1i1nto a cognate concept, legalism: a
narrow approach in which law and procedures become ends 1in
themselves and substantive goals are lost in mechanical
adherence to form.l!

The distinctive features of leéalizatlon become clearer

if one compares this approach to other characteristic modes

of government poilcy making. Under a professional model a

new agency 1s created to effectuate the policy objective and .

staffed by pbofessionalé in the field of 1interest who

elaborate, administer and enforce the new policy mandate.

\

. L |

3
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The beneficiary occupies a passive role, deferring to the
professionals’ expertise. This model has been widely

prevalent: 1t 1s exemplified 1in the federal vocational

12 ?

education program and - outside education - 1n the Legal

' <

" Services Program.13 This mode of service provision leaves

little or no room for the recipient to define the nature and
extent of the benefit; that is accomplished 1in the
legislation 1i1tself or, more 1likely in the professional
model, by the professionals administering the program. Nor
does the recipient have any significant role 1in maintaining
accountahility in the Eystem; that function 1is carried out
by units of the bureaucracy, through agency review;focusing
on regularity of systems and procedures. Such agency review,
relies on policy impacts oa' classes of people using
probabilistic statistical test;ng'rather than case by case
review which can be triggered by an individual. Indeed the
veéy notinn of a right i1s foreign to this approach.

Compared to the’leéalizatlon model, much more of the
responsibility for. carrying out the policy iﬁ the
profess1on;1 model devolves on experts and the exercise of
their digcretlon. Results 'rather than principles,
discretion rather than rules, and groups rather than

individuals are emphasized.l!4 The individual has little say

in the specification of the benefit and narrower avenues of

———

redress. This 1s 1n marked contrast to the legalized model.
of PL 94-142 which treats the, individual as definer aad
enforcer of the right to a free and appropriate public

education.




Programs providing money payments -~ welfare, social
security and the like = constitute a second variant. We

term these bureaucratic models since they leave less scope

to program administrators than the professional model.
Legislation specifies the type of benefit and eligibility
criteria and 1is administered by a government department.
The notion of an individual ;right has more relevance in this
model compared to the professional model; greater emphasis
is placed on safeguards built 1into the legislative
apparatus. The right, however,. is a very limitedbone in
compariscn to the legalization model. Unless the claimant

”

can show that the exercise of admin{strétive discretion was
either "outrageous or stupid"15, the best that the claimant
can hope for is that the court Wwill ask the agency to review
the matter.. By contrast, the PL 94-142 framework gives
force to an agreement hetween the bartles which defines the
substance and extent of the service to be delivered. The‘
due process hearing 1is not limited to a. re&iew of
administrative discretion but may rely on the written
agreement, the IEP, to provide substancé for a ruling on the
merits of the case. The existence of a written agreement,
possibly some sort of record of the negontiations and thq
opportunity to pass on the substance of the right make this
a much .more congenial atmosphere for the .legal model:
allowing much more scopé for the claimant than the narrow
review oi.ﬁdmxnxstrative discretion.16 .

Choice among styles of 'policy implementation - legal,

professional and bureaucratic - has important consequences
s, )

-
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in terms of the services provided. It determings the type
of service offered, who receives it and on what terms. It

limits the degree of, variation and affects the stake the

client group has in the service offered. It a?éo\f?xestﬁe
extent of regulatory control and the meanél gff redress
available to the client gr;up.17

Treating a‘frqe appropriate public éducition in terms
of legal rights deeply .influenced those v‘lhgZ drafted the
Education for All Handicapped Childr%n Act. Uﬁtil the
1960s, ecducation was primarily a'local‘responsibility, with

w

federal and stiate governments contrbeting funds and
technical assistance, not setting :detailed standards;
increased federal involvemen% was widely regarded as
p}oblematic, even as Washington's ‘role expanded.l8  When
special education appeared on the'pongressionZI agenda 1n
the eirly 1970s, ‘the administration and conservative
legislators opposed extensive federal involvement. Yet
" legalization seemed attractive to those disérustful;bt local
school districts because of their past failures ln‘special
education. Political éltficulties concernihg the

traditional and proper role of the federal government 1n

specifying detailed'substantive-education policy, together

"with the fact that the accepted pedagogical wisdom that

v

educating the handicapped required individual attention to

.

every case, constricted the options open to Congress. No
single policy was either politically feasible or

educationally scnsible. The alternative was to opt for a

et




legal-procedural device: a quasi-contractual agreement, the

IEP, in which the parties themselves, not Washington, would

elaborate the substance of the right defining in individual
cases what sound practice dicfatedﬂ Thus Congrgss was ab{g
to avoid the g;oblem of specifying the substance of this
right. In the event of a disagreement over the substance of
the right, and to provide & measure of accountability to thea

.

federal goéernment, Congress adopted a second law-l1ke

procedure: the due process heablng: witﬁ a right of appesal.
. \ v

\
The 1incorporation of the IEPQ and the due process
provisions ipn the Education for All Handicapped Children Act

d

1975 marks a watershed in the legalization of special

educatlon. The approach adopts the courts characterization
(4

of the claims of .handicapped chxtdren to\kducatxon as a ) 1
|
|
|
|
|
|

2

right, turning 1t Lnto novel federal policy.’' The choice of

legalization ’shaped the subsequent history of the policy

development. Once the first step toward a -legal model had

been takenf the policy makers were committed to succeedinyg

steps. Thus, for example, although the due process

provisions were substituned‘ for agency review procedures . -
X .

only in , the last moments of Congressional .

%

congideration, their congruence with ﬁhe legalized framework
established 1n the early °‘phases made them verf'attractlve
and obvious, if not inevitable, choices.

The addition of the due process provisions was a “
watershed rather thgn an end point in the legalization

process. As PL 94-~142 1s applied 1 the school setting its .

‘ L4
meaning continues to evolve. Legal mechanisms have a life -




Soa

of their own, especially where the courts step in, and may

\‘take forms and directions nnt anticipated's by the policy

19 G o stmhassirt

* makers.
With a clearer conception‘ of what legalization entalls

. let us now turn to our case study oOf -special education, &n
examine the process by which legalization came to dominate \

this field of policy and the consequences of that outcome.

Y




II EVOLUTION OF A RIGHT )

were not enrolled in school in 1970.20 Many of these handicapped.

|

| : ,

t Two millica handicapped children aged between 7 and 17 years R
’ youngsters were excludecd lpy state laws, like the Pennsylvania

: statutes attacked in the_PARC case,?l which designated them as

. Oy ineducable or untrainable. Other handicapped children were
, v : . §

consigned to institutions offering only custodial care. By the

late 1960s the inhumanity of the treatment meted out to the .

handicapped aq\xnstitutxons such as Willowbrook and Pennhurst.22
and the specious nature .0of the rationale ¢ for excluding .
— handicapped children Crom‘sch061523 led reformers to demand a
radical change 1n _the way handicapped penplé,"geherally and
. handicapped children 1in particularf were treated. The- megps
| adopted for effecting this change were distinctively legal. - The

.language’ of rights and the, mechanisms of due process* were -

. (-4

introduced 1ntn aan area that had previously relied on the-

. A ,\ ~ .
professional discretion of teachers, psychologists and school —

V/

administrators.24 . N

) A From Proclamations to Courts ‘ ¢

. ) )
The civil rights movement and the War on Poverty - provided
the key 1deas and contexfg for the movement on behalf of £
\ : .

t

\ ;
handicapped people. Both heavily emphasized legal rights and

focused the 1idealism of a generation of policy makers whose

-

LY

interests brought them in contact with powerless groups. The




a
.
»

emphasls on rlghts and the actxve participation of those who ha&
prev1ously been treated as dependents 11 decxsxons affpctlng :

therrwitves. as - woll -AS -more— dicecL_ananglggmjrom the emphasis

on due prnéess 1n the student rights movement,25 suggested
strategies to activists in the d#drea of special educatlon. Tbe
position of the retarded could be and was’ analoglzed to that of
blacks, Native Americans, and the poor. For many of these groups
the - courts were the only . effective point of entry into the
political system. ” The .courts gave power to group§ which
otherwise had none, and for that reason‘could ‘not attrect the

~

attention of legislatures at state or federal level.
) The civil rights movement and especially the War on Poverty
generated another key factor in this history: a cohort of young
lawyers who, By virtue of ﬁhe OEO‘Legal Services Program,’were
able to find jobs represeénting poor eeople in a range of class
actio; suits.26 By 1969, when _thes PARC case was brought, the
courts were used to such class action suits, there was a body of
law concerning °‘the guarantees of the Fourteenth Amendment to
which they could refer, and there was a poel of lawyers
experienced 1in poverty and civil ® rights law practice and
strateg&. |

The way in which a claim 1s defined, and the orchestration
of the campaign to have it ratified are crucial in detérmining

1eve1 at which recognition comes.As noted, the transformation of

er it will be reeognizeq at  all, and, 1f recognized, the

the politic 4\3:rceptxon about the claims of the handicapped irom
ri

charity to ri hf<ébegan in the 1850s, = The formation of

associations for r arded citizens at national and state levels




»

was a most significant step. The most influentral of these wds

the ngional Association for Re:arded children.27. Key figures iﬁ

o

this movement carried out research estahlishing the educability

»
)

of all children, and publicized their . findings. through . an

extended national network. The asspciations became active not

P -

for example,the Pennsylvania Association for Retarded" Children

( PARC) developed and ran programs for handicapped children fun¢éd

by state  agencies. .

The pressure to treat handicapped as persons with rights

, tncreased with the creation, in 1961, of the President's Panel on

Mental Retardation. The law task force of that Panel enuncirated

e

the claims of the retarded to he accorded tﬁé same rights enjoyed
by other clt:;.zens.28 The use of the language of rights was a

significant development and one which was reiterated in a range

° 29

of forums in the late 1960s. The International League of

T

Societies for the Handicapped and the -General Assembly of the
United Nations also took ub the iésue. The U.N. resolutioﬁ was
»typical of a number of such declarations:

The General Assembly...ProclaLms this Declaration on
the Rights of Mentally Retarded Persons and calls for
national and 1nternational action to ensure’ it will be
used as a common basis and frame of Teference for the
-.protection of these rights: ' s
-?

1. The mentally retarded person has, «to the maxxmum

degree of feaslbtlltv, the same rights as other human

beings. )

2. The mentally retarded person has a ylght to proper °
medical .care and physical tharapy -and to sSuch
education, training, rehabilitation and guldance as
will enahle® him to develop his ability. and maximum -
potential....3

-

Within the field of education, two crucial research

ac
O

14

only on the political level; but also as service. deliverers. So,

A




flndlngs were becomxng W1de1y accepted 1n the education
community. The determination that all children ‘could

benefit " from 'educatianI . undermined the rationale for

”

axcluding retarded children .from public schooling as

lneducable. Research also suggested that testihg procedures
for the assignment of children to classes for the'retarded

were racially dxscriminatory,32 thus strengthening the
. .

;nalogy between the retardeqﬂ)and racial minofities. The
issue of educating/ ﬁandxcappeé children had undoubted
abpe?i. ‘ On?e one could argue. that such childrén were
educable it became we}l-nigﬁ impossible to mount a
politically - paldatable argument denying ha;hicapped
chlldren's'glaims to education. Nhileieducatxng handicéapped

youngsters might he. expensive, how could cdscé be .weighed
against reclaimed lives? '
' .

* The handicapped r}ghts,movement had galned.consxderable
momentum by the late 49605. Organizations representing the

interests of the handicapped had been’ formed; 1in, state,

naqional and internarional forums, claims of handicapped

o

.

ypungstérs had. bewn pressed as entitlements.. While these
groups had put considerable pressure on state goveranments to
upgrade facilities and programs for the handicapped, they
had been &ble to extract only expressions of good intept?

One such group decided that court action was the only way.
¢ . N )

to break the impasse.. One participant in the hisﬁory‘suﬁmed

up the process: ' ) S . ;
PARC had been very active in'the 50s and 60s. They had
devised programs and had them [funded, and had
leglslatlon passed. They were doing 1lots of thlngs but
they wvere getting frustrated with other modes,. and’




things were not getting done. By the late 60s they
had come to sce education<as a right. They' had seen
the civil rights movement. They saw the success of.the

A _ ]

trlack movement and the poverty law scene in the courts — ~— " ]
- . and they decided to take that tack. . <

[}
Pl
» -

* The focus of PARC's attention was the Pennhurst State School
and Hospital, the subjéct of consxderaple press and politiggl
\J S attention for inhumane treatment of its patients.33 PARC had

engaged in a long battle with Pennsylvania authorities aboug the
condxtioqs ﬁg Pennhurst,.hut to'little avail. qpé memé%rship of
PARC had resisted the 1idea of bffnging litigation, fearaing
réprisals agaxqst patients 1in the state institutions and against
T state-funded -programs rud'hy;PARC. But the fairlure of quieter
strategies, coupled with horror stories about conditions at the“
Lnstltpélon, led PARC té retain LegQI counsel.34
- . Tﬁe influence of legal .modes of thought in framing and

&

defxning, the issues ecven at this early’ stage 1is noteworthy.

.PARC'S attorney, Thofmas Gilhool, ldentified five legal strategies
for attacking “-the bennhurst "situation: individual inmate
grievances, misdirection of funds, inQoluntary servitude, right
to treatment, and rfghf to eduqa;ion. He advisedvthat the most .
promising of theglegal approaches was .the rigpt to educatiomn, a.
concept that Gilhool asserted had been established in Brown v

Board of Education35 .

4
]

The legal and lfactuél case that Gilhool mounted was.
formidable.. He was able to assemble a group of witnesses wit:tr~
o;erwhelmlng expertlie in the field ot ;pecial educatipn3® and to
forge a link %ith'the Council for Exceptional Children (CEC), a «

group which had already demonstrated 1ts effectiveness at state

e .
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level, and was to become the major federal , lobbyist for )

37

handicapped children. The plaintiff's monopoly of expertise

5
and weight of evidence swamped the defease. After one day of

e e T ——— - J—

testimony the Commonwealth withdrew 1ts opbositxom to the

kKl

complalnt.38 ' )

The final court order, which was handed down 1n May 1972,39

2

enjoined the de fendants from applying statutes exciuding mentally

_retarded’ children from pubiic education. It requireds.them "to

provide...to every retarded person between the ages of six and
twenty-one years as of the date of this Order and shereafter,
access to a free public program of éducation and training

appropriate to his learning cgpacitles."40
) The order_ alsn included "a detailed stipulation as to the
procedures that had to be followed 1in classification of mentally

»

fetarded chxldren a&d before changes in their educational
status. The provisions, run ito some three pages 1n the
judément. They specify a full range of puq process procedures,
tncluding written notice as to changes 1n educational status;
the opportunity for a due procé;s hearing, at which the parents
. ~

may be represented by counsel, cell and cross-examine witnesses,

examine records relating to the child;, and a verbatim record of

. the proceedings. . -

The consent agreement in PARC was the culmination of the

first stage of the legalization of special education. Political

" pronouncements abhout the rights of the ‘retarded had been

translated 1nto legal arguments and formally recognized in "a

court of law as protected by the United States Constitution. The

federal district court Jjudgment in Mills?l, issued the following

S ..

17
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jugust, rexterated the. rxghts estah11shed in PARC and extended

4 . ~

.// them to all handicagped ch1ldren. There w&s\more to come, PARC .
and lels precipitated a rash of 11txgat10n across the country,

both inspired and orchestrated by lobby groups on behalf of the

[ad

handicapped, in order kto pressure state governments. Lnto

action. Some thirty—six cases were filed 1i1n. twenty-one
Jurisdictmns.42 . .o
. RN . .

. The commitment of a pblicy area to the hands of courts and
lawyers has s1gn1f'cant polxcy ramlfzcatxons.. Rights take on a

lee of their own 1n the hands of lawyers, who brlng a particular

. 1Y
»

conceptual framework to the proBlems “ith wh1ch they deal.

2

Analog1z1ng the claims of the retarded to the legally cognizahle

right to education preempts other potentxal ways of quselv1ng-

-

the issues. To cast a claim im¢?%rms of a Fourteenth Amendment

: right also 1mp11es creating a set. of procedures to protect that
¢
< right; in the consent agreement drawn up hetween the lawyers for

the parties 1in PARC, relied upon in subsequent.cases,h‘detaxled

AN set” of due process procedures fxgures prominently. These

provisaons bear the distinctive marks ofb-the legalxzed model ".an
-oral, personal puhllc heerang, notice; an -mpartlal hearlng
officer; representation by counsel; ellocatxen of the burden “of
proof; access to records; the riéﬁt to caiiqwitnesses and produce
evidence; the right -to ¢ross-axamination; a, transcript_ of
L proceed1ings: and,ﬁa.wr1tten decxsion. Similar provisions were
incorporated 1in the model statute drafted by’ CEC. Using the
4ecided and pending cases as Leyerage,_lawyers and organizations,

-

\such.as CEC, were abhle to lobby for new state yegislation. By °
’ 43

1974, twenty-five states required gue process procedures.

.

L N -
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' ' Brir;ging suits and lobbying for legislation on a state by
. 4%
stite basis is a tedious husiness especxally for organlzatxons
. - * \
with limited resources. The PARC and Mllls opinions ma.de the
possibility of Congressional 1‘ntervention more likely - and more
»
' ‘attractive. .
’ N © .
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"B From Test Case to Federal Legislation

A range of factors combined to make education for the
handicapped an issue ripe for federal legislatiye action, by the
early 1970s. The first developments occurred when administration
initiatives44 and court cases45 prompted bills to reform school
finance in-both houses of Congress.46 The novel prospect of
significant federal finance caught the attention of lobb%ists for

-z 14
the handicapped.

,
T
L

Publicity about the treatment of the handicapped led tokghe
introduction of bhills adding handicap to Title VI of the $ivil
Rléhts Act;47 discrimination against the handicapped 1in educatipn

s

was specifically mentioned as one reason for the proposed
a.mendment,48 The cmergence of these issues prompted for@ation‘of
the Seqate Sub;Committee on the Handicgpped early in 1972. Theee
developments spurred lobby“groups for the handicapped to respend;
groups which had traditionally focused their efforts at state and
local level were drawn "into the Washington orbit.

Issues inv61v1ng the handicapped were thus tentatively
placed on the federal agenda. The court cases, however, proved
to be the decisive factor. Court orders requlred the state; to
provide a free‘ appropriate publxc education for handlcapped

iﬁ?ildren. They had also speclfled detalled requlrements to be
met by the states. While several states had developed or were 1n
the process of. developing leglslationi financial pressure forced
the étates to turn to Washington for assistance.

The court cases had also convinced policy makers in

Washington of the .need for federal initiatives. As one policy

maker reported: "The court cases, PARC and Mills were

<

-~

o
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T
substantial in forming the policy. People thought there-would be

more cases and that Congress should do something and not Jjust
leavé it up to the courts". The‘ newly-formed'Senate Sub-
Comm‘lttee on thef; Handicapped decided to take up "the issue of
special education. T ’ ,. .

The courts also influenced lobby groups for the handicapped
to transfer their efforts on special edhcatign to Washington.
The 1CEC, wh}ch ha.a: played an influential role 1in orc.hes-t:rat:mg
the litigation and using 1t to force states to ena;t speciéll
education legislation, had doubts about ,th'e constitutional

>

firmness of the court decisions none of ivhich' had been tested on
- ;
appeal. Moreover, diffusing resources across fifty states
limited the lob.byxsts' effectiveness. Their recent.ly acquired
experier{ce in Washington over schooll fir'xa.nce and the Civil Rights;
Act led them to perceive the advantages of federal
legislation,. A federal statute would estahlish an authoritative
national standard.. While maintaining, pressﬁre by continuing to
bring cases, the primary focus of the 1lobby groups for.a the
handicapped changed from seeking substantive cfiange at” state
level to forcing states to accept - even to promote - federal
legislation. The strategy dictated that states'be obl:iged to
accept conditions to .be 1mposed in new federal legislation 1in
order t:o’obtam the funds necessary to comply with‘ court:‘"
orders. CEC, as the leader of a coalition of lobby groups,
determined to direct 1ts efforts towards the Senate Sub-Committee

on the Handicapped. ) ' J

The courts were thus & crucial factor in the combination of

évents which put special education on ‘t:he federal agenda. The

,




+

q

* .nfluence¢ of the courts, however, went beyond this, shaping

o

the substance of policy at federal level.

C " The Individual Education Program(IEP) ,

The approach of the courts to the issue of special education

\ .
‘had. heen to determine that handicapped childrer have a right to

-

education. - Since courts are used to dealing with individuals as

bearers o. rights, casting the issue in this way made it legalli

cognizable. Rights can then be protected’ by due process
procedures. As one of oOur interviewees put rf, "You have to O
for pﬁbcedural §aféguards rather “than substantive thlngs;

they're too hard to deal with in litiéation. The judges -can deal

“~with procedures.” This approach also. surted the CEC. Compatible

with its 1image as a professional organizafion and with research
findings, it stressed the variabrlity of handicapping conditions,
rejected the traditional approach which set standards for general

cat?gdries of handicap, and emphasized the needs of

L
individuals.

»

This emphasis on" individual needs suited both the

L,
professional concerns of the CEC and the processual biases of the

legalized model. That congruence in tufh predisposed polxcy
mak rs to continue to deal with further policy questions in a
legalized mode. IndlviQualism was critical to the next step 1in
the lprocess of legalxzatxon. -

The jcourts had declared the right of handxcapped children to

.,

4 free and appropriate public education, with a presumptlon that
1

a stmdent be placpd 1n the least restrictive school environment

(the1 envxronment as similar to the regular classroom as

possible).‘ ' Beyond that, though, the substance of the right was

: | ) . )
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unspecified. - Once the idea of an indivadual right to an

-appropriate education’ was accepted, it bhecame nearly impossible

. -

to' define the substance of the right to education in general
terms, for the needs of individuals varied so greatly from person

to person. Moreover, even 1if a categerical definition could have
been produced it would. have been politically difficult to do
so. Since education was stilf régarded essentially as a local
responsibiliéy, even in this interventionist era, federa!
substantive mandates would have seemed excessive.,

The device settled on to‘élabora;e the right to education,
as 1t appeared 1n the first Senate bill, was "the individualized
wiitten plan” (later t§ become the 1individualized education
program ({EP);, "a written educational plan for a child developed
and agreed dpqn joing}y hy the local educational agency, thef
parents or guardians of the child and the child when
abprogrlnte...".49 The prograa was to contain a statement of the

N -
child's level of educational performance, long-range educational

goals, 1intermediate objectives, the specific services to be
provxded.a the \d;te of commenceﬁenx and the duration of thé
sgrvices, and objective criteria‘ and evaluation procedures to
determine whether the goals wére‘being achieved.50

The quasi-contractual nature 6! this agreement {or §ervices
1s immediately apparent. Although the wording of the act was
changed to avoid traditional court ordgred contractual remedies,
the character of’ Ehe process 1s legal, not adminxsFratf;e, in
character. Rather than empowering an administrator to exercise

discretion in delivering pre-ordained services to a recipient,

the act recognizes that the handicapped child has a right. This

23




right entitles the child br the parents to negotiate as parties

‘with school officials and involves them in the task of deflnlng

-

the. nature and extent of the services to be delxvered. The

~

character of the IEP 15 legal and quasi-contractual, a logical

extension of the fact that handlcapped-chlldren had been accorded

rights.51 o

- o

The iEP gave detail and substance to the ‘right té free
appropriate public education, not by substantive legfslative
requirements but. by a procedure: a mandated meeting in which the
parties "develop" the _"appropriate" services ,and reduce the
product of the meeting to .a written document. This document
defines the -right to frée publaic education' and ser&%s as la
standﬁ%d against which the quality and extent of services

provided to the child can be asse%sed;’ The IEP is also- an

ingenious device in terms ©f political acceptability. It avoids

P .

the treacherous waters of mihdating épeciflc services, it

recognizes the rights of recipients, empowers them, and involves

them in the process; 1t ravoids trenching on the professional

i
discretion of teachers and potentially enhancés . their influence

over placement decisions; it provides a means of holding local
administrators accountable while payfng some deference to the
belief that the federai government should not interfere too much
with local autonomy in education; and it appeals to'local school
ofticials by fixing the upper limit of the liabilities‘ wi;h
respect to the ch11d.%? In sum, the quasi-contractual hqture of
the IEP accorded with the legalized themes of 1nd1v1dua115m and

rights. At the same time,.its contentlessness, in the sense that

it prescribed no specific service, made it generally acceptable




to all the i1nterested parties. >

D‘ Compliance: Legalization' Begets Legalization

I1f the IEP was to be a meaningful contract, some means of
enforcing its provisions, and more generally of .assuring
compliance with the aims of the law, had to be foupnd. A means
for parents to'exprcss dissatisfaction with the IEP procedure or
the performance of local officials was required, -4as was an
assurance that federal funds were being spent in accordance.with
the objectives of the legislation. .

1)

Early legiélative drafts emphésized agency review, a

.

bureaucratic mode of accountahililty.’” As the legislation took

final form, however, due process - guarantees and © not

administrative monitoring became: the primary- compliance

mechanism.53 This outcome constitutes a further extension of the

legalization process, buil?ing on the already established Fhemes
of individual entitlement and the quasi-contractual IEP. The due
process procedures, a natural concomitant of the legalized model,
would not only serve as a means of redress for parents but also

as a device for monjtoring the expenditure of federal: funds by

g

local officials. ' ‘ : ,
"The higtoyy of this aspect of the legislation begins iq the
1973 §enate bill®4 with the monstrously impractical notion ot
fgrwardxng all IEPs to the U.S. Commissioner of Education for
review, The 1dea of detailed central oversight was abandonéd
‘when 1t was realized that the requirément entéiled sending some

eight million IEP's to Washington each year. The Senate's

alternative was a state-level independent complaints agency

[
N A
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called "the ent1ty“55, which would conduct periodic evaluations’
of State and local <compliance, receive complaints :from

individuals and pfovxde opportunity for hearings, notify the

3

state or local agency of a vlolation'and take steps to correct
.t The entity's ultimate sanction entailed notifylhg'the u.s.
Commissioner of Education. ‘ The House bil}z by ‘coptrast, had
de\}eloped a grievance procedure to be estiblished by the ,Loca;1
school district ' itself which would receive complaints from the
handicapped and carry 'out investigations. ‘There was no pfoviSion
for a hearing‘ at the loc§{ level, although an aggrieyed

individual could appeal to the state education agency. Neither

hill entitled an- 1ndividual to a heafﬁng.se

These approaches are characteristic of administrative

review, not legalization. In hoth bills, the notion of a righﬁ

was attenuated 1in favor og efforts at ‘persuasion. Although due
. 0 - -
process procedures remained in the Senate bill, they were far

less detailed than those: contained in the' PARC consent

agreement. In the 'ahsence of .strong due process protections, the

-
o

right promised 1n the IEP appeared far less secure. Yet

although the theme of legalization running through the
r

legislatinn wavered at this point 1t reasserted 1itself stroagly

N
in the confeience committee. The circumstances .surrounding the

negotiations in conference committee demonstrate the force that
lega;/ﬁdeas and forms exercised on the policy makers.

While federal proposals to reform school finance, including
< ’

provision for federal funding of educ&}ion”for the handicapped’,

came to -nothing, court cases on hehalf of handicapped children

oy =« .
P w -

continued, succqssfully. Courts nrdered the states to provide

-

4




o

r

expensive services to children. This caused . the states ‘to bring

‘intensive pressure on the federal government to provide emergency

.

funding. . Some support was forthcoming 1in the Educatiog

Amendmentso of 1974 (the Stafford I\mendments).57 Lobbyists for

- AN
the hand.capped, however, were determined that the states not

receive this money free of strings; they insisted that the

3

amendments include at least atteniated due process provisioos

"lifted from draft bills of what was to become PL 94-142.

~ <

The presence of these due process provisions meant that when
tpe conference committee came to debate the competing agency
review compliance mechanisms’in the Hquse and Senate bills, the
Hdhse bill in particular was vulnerable to attack. One.of our
interviewees exgid&ned the ~ dynamic by whicp tpe_ due- process

¢ . -
procedures prevailed. "The due process provisions were adopted

in part because the House provisions were so awful. There” were

due progess,grovxsxons in the leglslatxon as of 1974 adopted as a’

reeult of the Staffdrd amendments. The House laid grievance
procedures on top of these. It confused what had been done with
the Stafford amendments. Something had te be done about these
[grievance procedures]". Agency review proéedures as proposed by
both houses ofl Congress were incompatible with the
individualistic nature of- entxtlement.

Conflict in the conference commxttee over these competxng
co&plianqe mechanisms became even more acute when the decision
was taken to fund local school districts directly rather than
give the states the discretion in distributing the federal

money. How was accountability from some 16,000 school dlstricgg

. x
to be assured? On the one hand there was concern from

-

-
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congressmen and staffers who had had experience of federal funds

1Y

being misapplied at local level. They did not want to see
"federal money being poured down the same old rat holes".as one .
policy maker put it, referring to misuse of funds under earlier

. federal education 1eg1slatt6n. On the other hand, the advocacy = -=
and civil rights groups did not trust local schoo} administrators
and téachers“ and phsﬁed for due process proteétions. The
Children's Defense Fund (CDF) and the TCalifornia-.Rural Legal
Assistance Foundation (CRLA) both of.whfch played a Kkey ‘'role at

- L3

this stage as advisors to the congressional conferees, were
heavily xnvq}ved 1n civil rights and. poverty la; litigation.
Their expefience’ in these Eields pgoduced a belief 1in the
efficacy of rights, courts and the court-like procedures, and;
profound mistrust of bureaucratic ahcountability" "We felt we
couldn't }rust the professioghls so we wanted Q proce&ure,yheneby
éhe parents ‘could say, i don't want my child classified as
mentélly retarded... ﬁ/In the aséessmenf process they [paﬁents]
had to participate and if phey'were dissatisfied there would be
procedural sdfeguards. We knew that was thé only way that the
power of the'sbibol districts could be offset ... We knew that
just the presence of éugh a system [ due process} would force the
district to play mérg hoaé§t1y."
Advocacy groups were }i§o disenchanted with agency review
procedures such as those eﬁp}oyed by the Office of Ciyvil
. Rights. As + one interviewee \SQid, "we could have had a
N

complaints, civil rights type procédure. and done a Study. We

didn't want that‘... This was based on 1individuals, not group

N

statistic things."




..
v

~ ~ : ' o . s . . .
;. Quite apart from the 1inconsistency .of agency review with

individual ehtitlement, however, political factors militated

-
t

[}

against agency revxéw. Any watchdog aéenpy lggge enough to’
police 16,000 school districts would have done oo much violence

to traditions of local governance in education. "The due ‘process

o

_ provisions, however, fitted perfectly. into the " tederal

leglsiative scheme. They carried’ through ‘the notion of

.
. L)

1ndividual entitlement developed in.the IEP. They also empowered

client and advocacy groups, enabling them to undertake. their own

enforcement initiatives. Enlighténed self~-interest would obviate

the need for a large watchdog agency and reassure advocacy groups

like CDF, which believed that tvourts and court-l1iké procedures

.were the only way to counteract the power of lccal school

1

: ¢4 ) -
hoards. In addition, the due process provisioas weré a means of

>

resolving - the deadlock between the House and the Senate over
compli&hce mechanisms. "Given the stapdards, the due process’
) o .

provisioné, the procedural protections and the state plan, (it

- - o
was felt that] the law would be self-enforcing. It was felf that

people could enforce from the local level". Finaily procedures

titted the legalized model “of the legislation: enforcement by *

Y

parties of rights elaborated 1n a written document through the |

-

due process hearings was an eminently compatible extension of the
9

policy of the legislation.
Although the proposals encountered héated opposition from

some of the more conservative policy makers,58 the due process

¢

provisions carried the day. The conferees were offered a’

solution that both embodied a logically coherent development of

all that had gone before and also solved their more pragmatic




:
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political problams. Although the states remained legally obliged
- N -

to monitor local bhehavior, the due process procedures rassumed

primary importance as a meahs of ensuring compliance and

providing -a forum for individuals' grxeéances. Despite a
g .

temporary chgck, the battern of legalization established 1in the

developomental stages. of special education policy reasserted

-
,

itself in the final moments of the policy making process. ,

- < N

E Substance vs Process

13

The incorporation of the due process procedures tnto the

‘federal legislation marks the culmination of the process of

\

H

legalization. Two dspecté of this «process «are remarkable: its

evolutionary nature and the emphasis on process rdther than
substance. .

Altﬁbugh the due process provisions were ult{mately included
in the legislation as a compromise, they aicely ,fitted the
overall scheme and c6ntext of th;“law. 60qcé the legislafors;
following the courts, decided to recognize{ the hclaims pf the’
hanalcapped ﬁo allow that right to be fleshed out in°the quasi-
contractual. atmosphere of the IEP process, the' due process
guarantees were 4 natural complement. Those provisions had
tremendous appeal. They recalled the successes of the’'right to
education cases and allowed flexihility on the issue of federal

standards, while at the same timeyreissuring those'who mistristed

local officials. Given the course of .policy development, the due

process provisions were the "right" choice. Once set -in motion

N &

~




legislation assuméd‘loéic okats own whxch;gowerfully ;nffﬁenc?d
the later policy choices.5® ;
What 1s provided in the Educatioh for -All Handicapped
Children Act is in large measure procedural. Paftfy 'tor
political reasons owing to the strength of local governance in
’ ©

education, and partly as a matter of conviction about the

ihdlvidual_ nature of 'the claims of handicapped children, .the

right to a free public education is not further specified.

N

Instead PL 94-142 provides one procedure for giving substance to

~

this right, and another for en{oréing qt, Neither of tﬁgse Y

defines what appropriate education is, and indeed this may be the

-

attraction of the 1legal model. " Since formulation of the

substantive goal was deemed umpossible, or not feasible, the v )

¢ ¢

procedural solution at  least had the virtue of being.

attainable. Procedure was not, of course, thought to he an end

in itself. _The aspiration of the drafters of PL 94-142 waa‘that

4 ’

the ‘IEP- and the due process proceduyes would result 1in a better . y
’ . ™ ‘
education for handicapped youngsters. The next section assess®s

this aspiratlon in light of the ‘implementation of PL 94-142.

2
’




III . PHE APPROPRIATENESS OF THE LEGALIZED MODEL: . THE

EMPIRICAL STUDIES \ ' \

BTN 4

- «

A ) Introduction >

The evolutionary nature of legalization in, special gduCa%ioﬁ

policy precluded any detailed consideration , of tﬁe

S

approprlateness of a legalized model 1n the educatlon setting, at
least in the pulicy formulatxon stage. Faced with the problem of

) exclusxon from school and"the\\experience and, frustration of

.

situations gxke the one at Pennhurst, polxcy makers consxdered

[}

that they had no alternwtxve ta. the legallzed model. Now ;hac

i )

some of the major abuses that led to the: court decisions &nd

ultimately the legislation have been abated, questions are bheing
. : ” :

raised about the appropriateness of légalizatipn in the education

setting.B0 In, particular, some of the early implementation

~

studies of the due proceSs provisions have been highly critical
* ) -

of legalization in the schools context,51 as -have some academic

commentators.f2 The legislative agenda of the Reagan

Administration seeks to trim back the federal presence,

[ 3

substituting local disdgetion for federally imposed

legalization.63 . -

-
. -
+

This reapprairsal poses serxous issues of policy. Does it °
- e [

make sense to lmposa on eduéatlon a policy mold which' does noz e

provider?54Thé implxcatlons of this shift are not lost on

educators who may understandably resent the implicit loss of .

place much faith in the professxonal dxscretlon ‘of the sevvxce i :
|
|
|
|
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contldence. Mbre general}y, does legalization fit the needs and

&
°

demands of schools? ’ .

The imposition of legislative schemes onto ongoing complex

Yy -

organizaéions, such as schools, creates particular problems.65
Studies of the implement#tfon history speak ‘less of ;hé ppomise

of legalization and more of its patholggf: compliance with the
letter ratper than the spirit of the law; prepa?ation of standepd -
torm IEPs! resentment that haneicapped chihdpen heVe gaired a .
priority that does or may gein them more then their fair share of

the -education dollar; and defensive strategies, such as the tape

-

recording of lEP meetings, to protect the 1nterests of the school

. district and teachers.

Yet _}he stopy 1s more complex than this. While
implemen?itiop. studies view the dde process procedures as a
separate and severable part of the. federal législation: ghese
procedures are an integral part of a legislative scheme which
adopts a fegallzed poiicy style. The appropriateness of this
policy style must be Jjudged with referepce to the place of

pecxal educatlnn in the school’ system, not by focusxng only on
the due process heaangs ignoring this Pverall context. To be

sure, the benef;ts to special educatxon;flow1ng from the federal

presence. - more money, more inLtLatLves:and the like - mqst he

offsep /@y‘,the costs of the due pfpcess hearings. Yet the
' question is whether these gains'cou;é have been acﬁieVed without

v
2

the legalized %olxcy style of PUL 94-142,
Legalization was a- policy chqice, not an inevifability:.the

. * Ps
British in thelr deliberations over theé reform of .special

’

education considered and reJected the legalized style of PL 94-

.
.
———
V3,
i
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142 1n favor of continued reliance on theMNyjudgment of

. s . R
professxona.ls.ba Context 1s 1important here, however, and

differences in 1legal and political cultlures between the two
2 Y

countries have brought about differences 1in the means and styles

of bolicy chahée.67 The‘ American emphasis on rights appears

-

foreign to the British who are more prepared to place trust in

fhe benevolénce of their offlcials.68

i
’

[N

A radical reorientation of priorities in special education
was needed 1n the American context and those who shaped PL 94-142
jucdged that legalizatigy was the only way to bring it about.

That view has much to recommend 1it. In certain situations shock

treatment 1s called: for to convince service -rdeliverers in an

ongoing tnstitution that established patterns and values must be |

L

changed. Legalization was not the fi'rst but the last in a series

1Y

nof approaches taken by educators of the handicapped. Years of

campaigning had not convinced the education commynity .of the
justice of the claims made on behalf of the handicapped.

Legalization was ‘a plausihle approach, While law may not be the

only way to reorder priorities or legitimate claims - che

availahility of a great deal of new money for special education
or the c¢peration of a competitive'market. for example, might have

brought about the same result - law and legal sanctions offered a

[

surer and more direct means of i1nstitutionalizing the values

’promoted by the proponents nf chHange. The embodiment of values
1n law and the poésibxlxty of sanctions offer powerful reference“
points to those 1mglement;ng a reform, serving as a rallying

”

point £+ claims on the system and a powerful mechanism for

responding to arguments from competing value positions. The law




a1soé provides a frame in whirh values can be  trassiated-ainto
servgces and new values end services can emerge.'for it requires
the adjustment of power positions. of the various groups within a
system. Proponents of the aew values gain power' in 'the
institution and can introduce still fufther changes on behalf"of

their interests. .
‘ * . ' . .« v
In short, legalization 1s neither so cost-free as its
P) g
proponents suggested nor SO defective as subsequent analyses

contend. In what follows ve explore the effects of legalization
hy examining the implementation of PL 94-142 and the due proces’s

i s
mechanisms in particular., We go heyond this, however to examine

©

the effects of legalization on the school system gua system, It~

’

1s 1n thig broader ~ frame that we ul¥imately assess the

N

appropriateness of the legalized model. Our verdict is mixed.

[y

The radical 1intervention of the legalized policy style of PL 94-
142 .was necessary to givel effect to and legitimate the
educational clawms of the handicapped. But the legal}zed model
could be modified to avoid some of its detrimental effects,
including a petentxal for distorting the allocationwz}\education
resources.

>

B Implementation: The Due Process Procedures °

The studxes of the melementatlon of the due processvaspects
of PL 94-142 are the best avallable indicators of the effects of
legalization but they need to be evaluated thh.cautlon.eg For
one thing, they report a fairly short experience of the

legislation and necessarily do not deal with the possxbilify that

*35
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70 For another, they are

;mplémenéatxon wmproves over time.
flawed 1n a variety of ways. The research.typically rélieé on
small, non-random samples of 1individuals 1involved in the
hearings. While vélxd as a guide- to.the experience of those.who
unde};ake a hearing, thesc cases focus on the pathologies of the
process. They do not spgak to ‘'the appropriateness of the due
process procedures generally, nor to the level of satisfaction in
general of parents of handicapped children Qith the new law.

This research approach shortchanges the systemic effect of the

procedural reforms. Moreover, since the studies only report the

post-legislation experience, .the ill-effects attributed to the
due process procedures may simply be old pronlems transferred
from other forums or made more visible by the existence of the

-

hearings.

(i) The IEP Meeting

The notification and procedures required to drav up the IEP

and hold the meeting are generally in place.71

After some early
hearings where sc.>ols failed to comply with notice degdlines,
ahd the 1like, the mechanics of the IEP procedure seem to- be
operating. \
Qualitatively, the picture is not as clear. Two types of
[EP meeting have heen 1identified: a legalistié form in which
half the txﬁe is devoted to narrow procedural requirements, and a-
child-oriented form, Efaithful to the’ spirit of the Law.72 1EP '

meetings uwvn which the parents are overwhelmed with professional

jargon and other strategies used by schools to minimize the

s ' no
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L portxon of their resources devoted to meetxngs havn been reported
73

!

in two statgs. There are also hearsay accounts of' IBP s
.l : prepared in advance where the parent Ls/pressured to sign on the
: j .
dotted line, bhut little evidence to indicate how widespread this
practice is. ‘
Reactions tuw the IEP process are mixed. Pa?ents generally

v

seem satisfied, even enthusiastic, about nhe‘ﬁeveloﬂéent of the
IEP, hut in t 2 districts characterized as lega11st1c, one third ’
of the parents describe the meetings as formalLst1c.74. Teachers
generally regard the IEP as useful but reports differ as to
whether there 1s a high degrcee of._actual use of the IEP as an’
inst}uctxonal tbol.75 or such use }s the exception rather than
the rule.78 Evén this hore pessimistic accountidg acknowledges
that the. IEP has the force of law and serves as new found

leverage both within the school and the district and provides a

hasis ‘for a due process hearing.?? -

(2) Due Process Hearings

(a) Number of Hearings

The total number of dué process hearings held:  pursuant to
the Education for Ali Handicapped Children Act 1is npt known.
Hearsay reports from our interviewees suggeét_ wide variations
from state to ;tatq. In California, 278 hearings were held in
1978-9, the first year of uniform state regulaglons. and one-

‘third of these were held in two school districts. That number

represents just N8% . of California's special education
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population.,’8 a nationwide gtudy'of twentyoéwo sxtés found half
had experienced hearings; seven had only  one hearing.79
Massachussetts had 350 hearings between 1974 and 1979.80 |

As with Ixtigatién generally, 1t is difficult to say whether
those figures represent a large percéntage nf he;rfngs relative
to the total poéﬁiZEEI;; or to the number of people who had
grievances. By way of a couple of_rough comparisons we $now th;t
1.2% of consumers who had complalnts actually took them to a
third party.81 Regulatory agencies like the SEC conducted.formal
hearings in .005% of matters submitted to it; the FCC's ratio of
hearingﬁ to licensed transmitters was .001% and éhe Immigration
Service had .02% hearings on 700,000 applications.B2 - 1q welfare
hearings the appeal rate is 2%.83 ° These figures suggest that
hearings are highly unusual phenomeha in relation to the number
qi people or even the number of complaints in a given area. The
number of special edncation hearingsnlooks roughly comparable to
hearihgs held 1in other contexts. In terms of absoiute numbers
of hearings per school district, the vast majority of school
districts do not have u great burden of hearings, although the
costs falling on some districts experiencing frequent‘hearings‘
are high, aand, as detailed below, the financial and emotional
costs of these hearings on individual' parents are also
substantial.

The: impact of hearings, howeyer, cannot he measured simply
in terms of the number of hearings held.Bt? The prospect of a
hearing and estimations of 1its likely outcome shapé the behavior

of participants bhoth in the formulation of their basic

relationships and 1n the way they handle their disputes. The




"shadow of the 1aw"85 extends well heyond the formally affected

-

parties. .

(b) Who Uses the Hearings and For What?

Middle class parents bring the majority of hearings38 - the

>

proportion of middle class users was as high as 82% in one

study87 - leading one commentator tqQ observe that "{d]ue process
and appeal procedures are used to advantage by the well-to-do and

almost not at all by the poor."88

That the middle class are better able to press their claims

is well-known, hence not surprising in' this context. Factors

’

similar to those identified in other contexts seem to he at work

in relation to the use of hearings in the special education.

.

context. People in ongoing relationships are unlikely to resort

89 Parents who know that their children will

to iégal sanctions.
have to deal with the local school district personnel for twelve
years are understandably reluctant to resort to legal action,
witﬁ the anxieties that such undertakings generate, in all but

-

. L}
the most serious cases. The. opportunities for reprisal even

©

after an outcome favorable to the parents, and the difficulties
of enforcing such a decision in the face of an intransigent
school district,?V pose too great a risk.

Middle and upper c¢lass parents do not face such high odds,

assert the 1inahility of the local school district to provide

"appropriate" education and claim reimbursement for tuition in

: : 39 47

for they have an exit strategy.91 Their complaints typically




private schools. If this proves unsuccessful, these parent§ can

phy for the private schooling themselves. Lower class parents do

- ]

npt hdave this option; when they are involved in hearings at all,
it is most often to resist changes proposed hy the school, rather
than to initiate cha.nge.92 The ongoing nature of their
relationship with the school system means-that circumspection is

probably in the best interests of these parents. This pattern

points up an important limitation on the capacity of due process\
- -4
to bring about change 1in professionally  run bureaucracies. It

.

also raises gquestions about the wisdom of placing primary

reliance on due process to effect policy change. *

,

[

(e) ' Style of Heacings ,

Adversariness and legalism seem to characterize the conduct .

of hearings-93 Rather than 3he informal negotiating format
envisaged by some of the policy makers we interviewed, the due
process hearings tend to provide a forum for culmination of long
term bid relations between the school and the parentg
involved. 94 Involving lawyers aggravates the situation,
rendering proceedings more legalistic.9® Emphasis on compliance
with procedu;al matters such as notices, signatures and time
déadlines offers an ' easy éubstitutg for harder substantive,
questions such as ithe meaning to be given to the word
"appropriate" 1n the phrase "free, appropriate, public education"

in a given case. This legalistic pattern seems particularly

-

avident in the earlier stages of implementation. As schools have

n

4
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learned to comply with the forms of the law oppoétunitxes for
evasion have diminished, and there is some evidence 6f.reduced

formalism, as 1n reliance on "pre~hearing hearings" and

negotiations among the participants.96

Parents generally reported both consxdefable expenge and
psychological \c93t in the hearing p;ocess. They often felt
themselves blamed either for being bad parents or for being
troublemakers. Many perceived the .school district officials to

be lying:
‘-I've been through seizures and everything else
with her, and this nas been the worst affair of
my life. : K

. It's been hell. Absolute hell. 1 seldom speak
about it, even to my hushand because I find that
it gets me extremely upset.

My hands right now are shaking as I am talking to

« you ahout 1t. I'm cold and I get' that same
horrihle feeling all over ... [B]ut I feel that
its very hard to sit across from someone 2 or 3
feet away and have them lie hlatantly and not be
able to say anything about it.

a

Séhoql districts regarded the hearings as expensive, time
¢consuming. ;nd a threat to their - Qroféssional judgment and
skill. Th; private sgho§1 placements which parents often sought
are enormously costly ana also carry an implied critipism of the
public school program. Directors of special education programs
often regaraed parénts seéking these .placements as "fippihg off"
the school system, depriving other children of the benefits that

)

would otherwise accrue to the public school program.g8 They
complained -~ about inconsistency in interpreting the
appropriateness criterion from one hearing to’ the next and

difficulties in accounting to the school;Qoard for expensive new

41
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services endorsed tn hearings. Special education

administrators see themslves as ‘caught in a cross-fire between

@

parents and hearings officers who charge them with denying

&

entitlements and school hoards who blame fhgn for failing to hold

the line on expensive new services.
9

vt

~ v

Some school districts which have experienced a number of

hearings have developed an array of defensive strategies. There

¢

are reports of districts tape-recording IEP meetings, retaining.

lawyers, tightening up on procedures!O0 an4 jnterpreting

education and relatéﬁ services narrowly; all ways of sticking to
the letter of the law.lOl Other districts negotiated extra

services with parents who promised not to pursue, a hearing,'or

.

threatened to demand a hearing 1n order to coerce parents into

"
‘ 4

accepting an IEP,102 . ¢

While a few participants 1in due process hearings regarded

them as positive experiences, allowing some sort of catharsis and

a foruﬁ in which an 1independent party could suggest a

solution,103 most held a negative view, In many .instances,

hearings have: become an ‘additional weapon with which the

¢

disputants can bludgeon one another. Parents see themselves as

pursuing the best interests of their child while the school

-

s $
district is anxious to preserve limited resources.

The negative effects of the due proces§ hearings should not '

he exaggerated. Even though they impose a high economic and

psychological cost on all tnvolved, their incidence is .

concentrated on relatively- few school districts. Furthermore,

these are districts where parents: have 2 long history of

dissatisfaction with the school system.l9% The nearings provide

v

g
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Ve an arena. in. which old conflicts are played odt,'and sometimes
escalated. In view nof this the assertion that the introduction
of due rrocess procedures has caused relations bhetween séhools

and parents to detertiorate must be treated with extreme caution.

i
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1v THE APPROPRIATENESS OF THE LEGALIZATIGN.MODQP: :

THE WIDER CONTEXT

A Introduction ‘ ' ) i

»

The implementation studies dxscussed in Sectxon *II1. assess

the appropriateness of legalization Ln special education thhout

either attending to the wider comtext of the educatxon system or
. N . .

proposing plausible alternative means of rectifying the
indisputable abuses of the p;st. To focus on fhe due proce;s‘
p;ocedures in isolation and to identify thé undesirable eff;cts
associated glth them is to miss the broader institutional changes
iassociated ' with th; legislatién.-‘of which the due. procesé
6¥ocedures form an integral component.

Passage of PL 94-142 has had an enormous effect on spec1a1
education. More than 230 000 chxldren were Lden;{fxed and e
prov;ded w;jh education Wlthln the first two- years after passage
of the law and the rate of increase is steady.105 Although

appropriations are ' now falling below ‘authorizations, fhéré has

heen an infusion of $950 million. in federal funds dver the first
two years of the program, increasing to over $800 ‘million in each

of 1980 and 1981.106 Although reduced‘substdntially under the

[

Reagan Administration, special education has préved'td be less ot

: ‘. - ¢ .
a casualty than other social welfare progpams.1°7 This
1 P
) A N .
represents an enormous increase in special education expenditure

i ' L4

=4

which has produced not only cush‘benetits, but also augmented the *

prestige and attractiveness of special education as a field of
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endeavor, The formal procedures mandated hy the Education for

All Handxcapped Children Act are in place and many new -programs

are being developed in sghooy districts.
\

Much of - this change might have been achieved without

' 3 : .
reliance on such a legalized pol;cy style. Implicit 1in the

- L4

criticisms of due process procedures Ls the suggestion that the
J

polxcy kers were wrong in bel;evxﬁg thac the 1egalxzed model
i

. ~

/
was essentxal to achieve thelr purposes, and that 1egalxzatlon is

Lnapproprlate in the context of educatxon. Even if we remain

skeptical about the causal. lxnks ‘between the due process hearxngs
<

. and the effects actrzbuted to* them by the studies canvassed 1

Pgrt ITI, there is reason entough to raise concerns, about the

/

appropriateness of the due process procedures in the school

setting.108 It may be that some issues are not amenahle to-

legalized treatmentl®9 and that education is one’ of these, bhut in-
our view that wifl depend' on anaiysis of the particular

’

situation. In the context of special education, it involves

studying the effects of legalization going beyond mere. -

consideration of the hearings process to look at the imoact ¢

legalization on the wider institutional setting.

. = t

a

B Legalization and De-Legalization

Legalization, a relatively new phenomenon in the schools -

context, 110 is more familiar' in public life generally, where

\ ol /

trends alternate between reliance on formal procedural justice

»
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on the one hand and 1informal, substantive .justice on the b

o 111

other. Ehegclvil rights era and the War on Pdverty. heavily

emphésxzed; rights, lawyers, courts and tormal 'procedtu'es.112

"
. ‘A
. 9

Tho%e who studied thosé movements 1n the late 1965% and early'

19705 began to doubt .the extent tn which substantive goals could

- >

be achxeved through the legal model cspecxally where the poor

vere the intended benefxcxatxes.113 The, mid 19708. by contrast,

saw tne rise of an interest in delegallzatlon, emphaS}21ng

-

informal methods of‘ dispute resolution, arbitration, mediation,

~

negotiation, ombudsmen and  community dispute resolution .
%nters_{lu" . - ’_ : . -~ i . : ) Lt
. Underlying this dynamic is tée Janys-faced nature of a:
’ legalization. .In. its positive aspect, legalizagion makés several ) ‘i ‘]
promises. It. is a meﬁicié by which individual citizens may’ )

{ ' . . - . e
redress the halance‘betwéen thefiselves and the ‘'state or other

Y

powerful opposxng interests. It provides access to individuals

¥

)

P

unable to summon - the . polxtxcal resources needed to obtain a

- -

’ legiglative majoviiy in modern politiqs.‘ It offers .principled ° .
. deqisiop-mdking 5{}an gmpart{al, proceh¥rally'ha1anced forum. It . .

emﬁhasizes accountabliity, administrative regplarity and the

a

! reduction of arbitr&riness 115 In its other face, }egalizationu..

. ' ‘can . turn Lnro legalxsm,.arld formalxty.116 Equality hefore the

S
[ -~ .

law is too often dependent on access to.resources. It can also

: lead to the_‘qa?%s',or_.patho{ogiés [ - ‘defensivgness; delay., 7
hostility, expense - advef;ed to in marﬁ IIf. .'Emphdsis‘ on - . .
, . accountability and reductigiraf arbxtrggihéss imply a -mistrust o} . ;‘
‘ . those administering policy; that in turn“ may ihhibit:‘th " '4 .
_ creative exerclse'bf profesgxonal discretion and Judghenﬁ. ST J‘ .
.‘ | ’ f ] ‘ he - | e . -
, B - ' R n
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. This duslity of the legal model plays itself out in the \

. Specialbeducationfqrea; Previously, handicapped children were i
: excluded from school and from ' their share .ol -the education
dollar; those given some instruction were often badly treated by
the education system. After years of unsuccessful political
. . efforts, the courts were called on to restructure power
relationships in the education organizétxon' that excluded the
handicapped, and to legitimate their claims by déclaring that
they had a right to a free and appropriate public education: The

emhodiment of this value in the law meant that Handicapped .
children could no longer be excluded from school and that ;heir
claims to education were legitimated. Arguments to the contrary
. _were nullified. l.egal sanctions were - now availahle to enforce
the right. The argument has now moved on beyond the question of
& admission to the question oflﬁgéﬂguality of education to/Which

the ﬁandicapped are entitled. I
Questions of quality and the appropriate education are
controversial 11n two respects. First, the meani;g of an
‘appropriate education 1s perenially controversial. Leaving the
Eriteria unspecified may have been politically exéedient' for
Congress but its specific content must be determined at some
point in the process. To a great extent these criteria ‘will be
elaborated through the hearing and review process, as the parties
maﬁe their arguments over the content of an appropriate education
for handicapped children.

Leaving substantive determinatfons to hearing officers has

hoth the virtues and the vices of legalization. It contemplates

principled arguments about the amount and type of services due to

-]
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a glven child. The scope for principled argument may in itself
be seen as a good, compared to such alternatives as centralized
bureaucratic decision-making with its attendant problems of
distance and rigid 'categoéxzations or professional judgments
which are often paternalistic and give undue weight to the needs
of the p}ofessxonals at thq expense of the handicapped student.
The legalized model also creates probrem$.117 Handicapped
. children are accorded. formal rights not made available to other
children in .the education system. There 1is, for instance, a
teudenc; for rights to know no dollar limitations.!18 Yet the O
reality that school admuinistrators face 1s that‘phey have limited
:“"“fﬁudgets and 'ﬁust make difficult decis;on; ahout the just
distribution of those funds among competing sectors of the school
. system. The effect of PL 94-142 is to segmeqt that decision=-
m%kxng power, empowerlng hearing officers from Autside the school .'.
admxnrétratxon to make decisions ahout potentially large slices
of the‘\schoolb budget. It 1s not clear whether the hearing
offxcer\xs §upposed to take into account the budgetary- realities
of the sqhool system as a whole, of the special education segment
of that s&stem, or just to consider the educational merits of the
program pﬁéposed for a particular child. N |
Secon@, ambiguity surrounding the word ";Bpropriate"
produces tension g;;ween schools and pa.rents.119 ’School
officials complain ahout parents looting the public treasuri to
obtain private school placements and express frustration that"
they feel unable to put these sorts of arguments to the hearings f

nfficers. This limitation may be attributable to the tendency of

due process hearings to 1individualize problems but it is not a + . ﬁ\\

/
/

'RJ}:f ' 48 56 k l
EINA .




e

necessary interpretation of the iegislation. Acting on this
perception, school administrators are éesorting to indirect means

of protecting funds, adopting defensive or-delaying tactics, and
T

i

|
attempting to translate arguments based on the needs of the

schdof system in general into afguments about a particular
child. For their part, parents' expectations may have been
raised to unreal levels by the law. Their concern is likely to
résxde exclusively with ;their child; in their eyes the word
"appropriate” may have come to mean whatever 1s appropriate
regardless of the cost. This would explain parental frustration
with school districts, and their pe;ception concerning the lack
of candor in the school officials with whom they deal.

While ‘this dispute over the relevance of' costs s partly
aétribqtable fo the fact that entitlements of handicapped
children, hut not those of non-handicapped children, are clearly
spelled out, it is also partly a function of the adjudicativé
process 1tself. The hearings mechanism is, in 1ts ideal form, a
case~-by-case process; 1t formallf\assumes that two parties are
disputing in a contextual vacuum. \Qhat fiction alone is enough
tc give rise to considerable frustraGEQns. Moreover, different
hearing officers will render different\ decisions on similar
cases. There is no consistent interpretatibm of "appropriate",
and there does not appear to be much comé;ﬁigftion between
hearing officers ahout their decisions\.120 ¥hile th}é\gay change
as precedents are developed, several factors -~ the v;ﬁregated
nature of appropriatencss, coupled with the fact that hearings
nfficers lack eirther the legal or educational expertise to render

ord &

consistent Jjudgements and the variabhility of schools and

D'
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handicapping conditions - makes consistgncy unlxkély.

Modest changes in the law would improve the situation. For
one, the legislation should be gmended to make it clear that
arguments based on the‘ overall needs of the school system
(subject to prnof and open to challenge 1in the héarxng) afe

121 yse of informal

germane to the question of appropriateness.
dispute resolution techniques ' seems to be producing good results,
and should be encouraged.122 Greater information, attention to
problems at an early stage of development and the use of
mediation techniques prevent the escalation of conflict in a
significant number of cases.!23

The broadest concerns relate to the effects of legalization
of special education on the school as a hureaucratic/professional
organizatlon.124 Schools are networks of relationships. They
face éerious problems of coordination, confronting acutely
compléx questions of distibutive justice among different elements
of their program, of management vis a vis their own professional
staff, and of accountability to the community, especLa}ly to the
parents of currently enrolled students. The meaning of a good
education 1S controversial, and limited 1i1n any pase by funding
realities; Potential 1lines of conflict run in every
direction: between school hoard and principal, school board and
teachers, teachers and principal, teacher and student, and
teacher and parents.

The effect of legalirzation on speclial education entails a
radical reorientation of this coqblex network. On the positive

side, it empowers what was previously an out group. The

handicapped must now be included in policy decisions. No one in
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the school system can- maintain any longer that handicapped
children should be excluded from School, at least not publicly.
Admittedly there may bé covert attempts to exclude the
handicapped but this very covertness to a significant degree
deprives such arguments of much of their force. The force of
the state and the méral.authori;y of the law is available to the

handicapped. In arguments over services and resources the

claimants can point .to their legal entitlement to rebut  the

i
|
|

arguments of their opponents. The IEP has the force of law and.

parents and special education teachers can use this to press
theirr claims on behalf of handicapped children. Parents of the

handicapped can also look to the 1law as defining thelir

r

entitlement rather than heing obliged to appeal, forlornly as ‘was

£ ———
formerly -the case, to the generosity of the school system. In

short, PL 94-142 effects a shift in bargaining power, and

prevents the claims of the handicapped from being fobbed o%f{t As

e B

has been said 1n the context of anti-discrimination 1awsﬂ5 "We

like to use reason, not force. It isn't right to talk sreason
out of one side of your mouth and law out of the other, but
before the law was passed they weren't as willing to listen to
reason”.125

Legalization has also changed the status of the special

\
education professional. In an era of shrinking education
\

. \
budgets, special education has received an infusion. of  new
money. It- has become an uattractive area for new teachers and a
way for existing teachers to earn addltional salary and avoid

retrenchment. Special education teachers are aSsuming places in

school administrations which, hitherto, they had not. held, and
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this too will '&ffect the organizational goals of schools and
strengthen fhe perceived legitimacy of the claims of the’
handicapped. \
Against these galns, the pathologies o§ legalization must be\
owned. There Ls some evidence that the vﬁlues promoted by the/
legislation are provoking reactions from |, the educafion/
community. Increasingly there are assertions that "Thes#
handicapped kids are getting to much", "We're swamped with papq4
work", "All kids deserve 1ndividual treatment” and the lgké.
The evidence of defensive strateglies is also-diﬁquieting. /
Neither of these developments is surprising. Des#ite

- /
increased funding there are too few resources to treat: all

/
/

handicapped children 1individually.l126 By distinguishing the
handicapped children from the regulaf ;chool network and gr?nting
them rights not “en joyed 5& other school children, Congre%s has
set &p a poteantial for distortion in .the allocation of
resources. Thls potential is aggravated hy the legal model which
treats the parties to a dispute as discrete from the system 1in
which they are located.

Finally, legalization betrays a mistrust of schools. It

may inhibit the discretion of professionals127 whose judgment

should be exercised creatively on behalf of the child.128 In
the past that distrust may hayve been richly deserved. But

Baaw ,6'
Al

lgghlizalxon caun he a blunt instrument, undermining healthy as
well as malevolent exercise of discretion., Special education
teachers now find themselves as "defendants” 1i1n due process

hearings. This represents a marked change from their self-

perception, prior to passage of PL 94-142 as lone advocates for




the handicapped child. From the viewpoiat of the handicapped it
would be disastrous to alienate thisvgroup, particularly in view
of. their role as primary service provideérs and their new status
1n the school hierarchy. Encnuraging_mediatxnn and negotiation,
rather than due process hearings, should diminish this danger.
. . :

Moreover:, res. lution of the appropriateness issﬁe should release
special educators from the somewhat false position in which they
now find themselves covertly having to argue on behalf of the

needs of the school system. Once recognized as legitmate, the

system's needs could be advanced openly by representatives of the

wider interests ledvxng special educators to put the case for.

their component of the system. Parents would not maintain unreal

expectations. In this way, parents and teachers could be

reunited in the task of providing the best education, within

budget constraints, for handicapped children.

-

Finally, the wutility of the due process hearing as -a
cbmpliance device is dubious. Individualization, 1lack of

coordination and the settlement of strategic cases. to avoid

hearings suggest sSystemic problems which may be missed by the

individualized nature of the hearings. Hearings alone are ill-

{ By
suited for the task of precipiating systemic review and

129

reform. Agency-wide review, law reform litigation and

political change remain key parts of appraising and modifying any

A

Only in the context of those wider considerations may the
v 1

program.

appropriateness of legalization be assessed. Legalization was

appropriate and necessary to Jolt the education system into

according handicapped children a fair share of the education’

.
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|
pie. The shortcomings of uncritical reliance on legalization
\\ Al
were foreseeable, even though they were ﬁyobably not foreseen ‘by
\

the policy makers. As the system comes to&accept the presence of

[

and recognizes the\ilegitimacy of their
\

claims and as special education teachers acquire new status in

handicapped children

school hierarchies, there are sound reasons' to diminish reliance

on some aspects of the legalized structure ok special education.

w

-

.




SECTION -V

CONCLUSION

‘The American legal and politicai culture hag historically
emphasized rights and -individualism. During the 1960s civil
rights era, the Supreme Court heightened .this emphasis by
constructing a legal charter for minority groups out of the
Fourteenth Amendment. The intellectual c;rrents arising out.of
that era domipated the political culture until quite recently.
Claims on the political system were expressed 1n the language of
rights; the courts, rather than>iegxslatures. served as the chief

forum fcr the disenfranchised. Rights and the due process of

‘

law became the political manifesto of blacks, native Americans

and the. poor. Public interest law, class action litiéation and
the _Legdl Services Program were, in their various ways,
manifestutions of the importance of legal modes of action during
this period, and the activity in the courts forced legislatures
into new policy areas.

The legalization of special education is but one instance
-albeit a particularly interesting one-of the dominance of legal
ideas in the rorm;tion of"public policy at the time. Not only
did the astu;e use of courts produce 'pressure for legislative
action on education for the handicapped, bhut the influence -of
legal ideas also fundamentally shaped the policy developed in the
legislative setting. The legalization of this aréa of policy

o
marked a radical departure from traditional professional and

bureaucratic modes of delivering government services. Its

<
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" primary reliance on legal concepts and procedures to achieve its
ohjectives make the éducatxon for All Handicapped Child;en Act =&
sinzular example of legalization as a policy-making style.

The continuFd promiheh"é“ﬁ?‘1égalization as a policy mak{ng
style scems less likely. The force of .the civil rights era
which gave so much impé€tus to -the developmeat of 'the special
education policy, is spent. The rhetoric of rights has waned as_, .
calls for smaller government,'lower taxes and budget cuts produce
a climate skeptical of new plalms on the public sector and
doubtful about many of the old ones. It mq&ﬁwell turn out that

W

many of thes¢ rights turn out to have clay feet as the tide of

'budget cuts, legislative repeal and circumspection in the courts

sces some rights disappear. The Supreme Court decision in the
L]
Pennhurst cuse,130 narrowly construing the statutory requirement

~

\Qf a "minimally adequate’habitation"'in “"the least restrictive
environment”, presages a iess interventionist role for the
courts. Budget cuts hgy also force people with opposing right§
into contflict wx%h one.another in zero sum encounterses TAll of
this will serve to diminish the "trump card” quality of rights
and force lobbyists on to other strategies for achieving the;r
ogjectives. '

This is not to suggest, however,  that legalization will
disappear from public life, for the values it symbolizes are too

-deeply embedded i1n the political culture, The federal treatment
ol special education was & high water mark in the development of
legalization and the resultant legislation established new

methods of government service delivery. The 1lessons to be

learned speak to 1individuals' rights to enjoy essential public

56' 6,“; ' ' .




services and tn participate in decisions affecting delivery of

those services, These values remain fundamental in American

public life. Yet there are also lessons to Se learned ahout the
complex nature of organizations and the bhalancing of all
interests within those organization§. Leéalizatioa ‘is a
powerful tool ‘which needs to be understood and used
scns;tively; In the lohg r&n. there can be no egsy sovlution to
the difficult questions of distribution in organizations with
conflicting interests competing for 'liéxted funds. Outright
exclusion such as hindicapped children suffered is no answer;
neither is the enfranchisement of one group with little effort to

[ S e

relate that group's neceds to those of other claimants. " Those

who would undertake the legalization of a policy area must take

careful account of the context Entg which the polici is

tntroduced for only in this way can the appropriateness of

legalization be weighed against alternative policy courses.

~

-
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Note in passing the commitment. to the 1involvement and
empowerment of the recipient. The interviewee made the

attribution - to the 1960s and the War on Poverty

explicitly later in the interview.

1]
~

One of our respondents informed us that this last item was

a good selling point for the [EP to locii boards.

~

The first bill proposed in January, 1973 contained a
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rdentical to those contained 1n  the PARC consen{
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-

' PARC. From our interviews it seems that there was little

discussion of the due précess " procedures until thé
conference committee stage when there was heated -debate
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